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I, He. Joiforxy Antonio Willis, have raceived
and reviawed bthe opening briaf prapaged by my
appointad atbtornay. I have found her azgumsat in
gupport of the seror adssigned to the insufficiency
of the ovidanca Lo ba without sarit., She has argusd
igava regarding the opevabilivy of the firveava whon
the jury did oot entar special waapon fiandings and
aor did the court impose a firearn anhanced santenas,

Thoarvators, auamarized balow ave the additional
t@k@aaﬂauiag3xaviaw that ave not addressad propsrly
4n that brief, ﬁgﬁ%@i&ﬁha‘haa designated the righk
facts that supports a olaim of insufficient avidence
to astablish consbruckive posseasion a@ﬂgaﬁ by o

the rule in State v. Callahan,



A. ADDITIONAL GROUND ONE

1. THE BEVIDENCE I8 INSUPFICIENT T0 SUPPORT

THE CONVICTION FOR UNLAWPIL, POSSRESSION OF A

PLIRBARM

The State falled Lo prove Willls was gullhy
of tha crime of first degreae possesailon of a firearm.
The evidence is insufficlent to show Willis was
gullty bacause bthe "pm&@mwmimn" @lmr@nt of ﬁh% orine
wag not proven bayond a reasonable doubt, The
conviction must therefore be reversed and the charge
dismissed with prejudice.

Dua procass requires tha State to prove all
nacegsary fackts of the crinme beyond a reasonable

doubt, In re Winship, 397 U.8, 358, 920 s.Ct, 1068

{(1970); state v, Hundley, 126 Wn.2d 418, 895 p,2d

403 (1995); U.8, Const., amend, XIV: Wash., Const.
art., I, § 3, Bvidence ls suffilclent to support a
conviction only if, after viewing the mviﬁ@nca_amﬂ
all reasonable inferences in a light most favorable .
to the. Stata, a ratlonal trier of fack could find
aach elemnent of the corime proven beyond a reasonable

doubt,. State v, Gr@én, 84 vin, 24 216, 616 2,723 628
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In determining the sufficiency of evidencs,

axistence of a fact cannot rest upon guess,

spaculation, or conjecture. State v, Colguitt, 133
Wn,App. 789, 137 P.3d 892 {2006). '

A person is gullby of fivst degree unlawful
possession of a firearm if the parson owns or has
in his possassion or control a firvearm after having
previously been convicted of a serious offense as
defined by chapter 9,41 RCW. RCW 9,41.,040(1)(a).

Posgession can ba actual or constructive,

gtatae v, Callahan, 77 Wn.2d 27. 459 P.2d 400 {(1969).

actual possaession requires personal, physical

custody. Btate v. George, 146 Wn,App. 9206, 193 p,34

693 (2008), The evidenca does not show Willis had
actual possaession of the gun. The gun—wma'in tha
possession of Mr, Griffin and discovered by Police
after Mr. Griffiin droppad Lt onto btha ground as he
‘got out of thé car soma 7 alles from whers Willis
wa3 arvested, [4/17/12VvRPS1.52; 53,%1; 5631

The State therefore neadad to prove Willis had
constructive possession, Constructlve pogsassion
maans the dafandant haz doninion and conbrol over

-
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the firsarm. State v, Choulnard, 169 Wn.App. 895,

282 P.3d 117 (2012), reviaw denied, 176 Wn;zd 1003

{2013),
"The totality of the circumstances must provide
substantial evidence for a fact finder bo reasconably

infar that the defendant had dominlon and econtrol.®

Stats v, Bnlow, 143 Wn,App. 463, 178 9,34 3465 (2008),

Willls momentarily handled tha gun found in

]

Mr. Griffins posssssion, [4/15/12VRP34,35; 38-39;

7,

49-5031. But an earliser momentary handling is nob
suffleient for a chavge of possession since, az noted
in Callahan, "posgseszsion antalls actual control,

not a passing control which is only a womentarily

handling., State v, Callaban, 77 Wn,2d at 29: "to
possess maans to have actual control, care, and
managament of, not a passing control, fleeting and

shawdowy in natura." United States v, handvy, 257

P.2d at 431; United States v, Walner, 179 F,2d4 §03.

Harao, the avidancs presented was +hat Willis
handled the gun found owvar asven ailes from wharea &

s was located in Mr., Griffin’'s vahiolas,

.
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In Chouinard, this Court hald the evidence
was lnasufflclent Lo convict for firearm possession
bacaugse the State demonstratad only the defendants
proxlmity to tha waapon and his knowledge of its
pregancs,  Chouinard, 169 Wn.App, at &QQyQQBQ

Hara, tha State 4Aid not even establish Willis's
knowladge of the firearms presence in Qriffin vaehicle
or he was in ocloss proximity to firearw. ¥yg, Thomas
tegtifad Willis had the gun in hig hands for about
two minutes Lhen Mr, Griffin grabbad the gun, and
drove away in his 80V, [4/16/12vRp49.503 38.30; 1]

Nor did tha State provae Wilii% hadl ﬂmminimm.
and control over the premises. CTourkts hava found
sufflclient evidence of constructive posssssion, and
dominion and control, in cases in which the dafendant
was elther the owner »f the premises or the dvrivaer/ |
ownar of tha vmhimim ware conbrahand was found, "
Chouinard, 169 Wn,Aon, at 885.900,

Bubt hara, Willls ALid not own tha 87V Griffan

was driviag. Griffin was the ownar, 14/16/129y22318.220,
oy - wiabn o )
Aand Willis wad driving the car when 1t was atooped

oy £y ip



by polica, [4/17/12vRP51.52] Willis neither owned

the SUV nor was he deriving it. Tha gun was slozned

by police from Mr. Griffin over 7 miles from whare
Mr, Willis was arvested. 4717/ 12v2p58)

His status is nofeven analogous to a tempovary
resident Iln a house or a passenger in a cayr, in which
case he gtill cannot be desmed to have constructive
dominion and control over the premises, ﬁtmt@lv,

Choulnax, 169 Wn.App, 9202,

Lmukinq at the svidence in the light most
favorable to the State, even L1f believed, doas not
@ﬁtmblimh Willis possessed the firearm, He therefore
cannot ba gullty of the crime on a theory of
actual or constructive possassion,

Convictions must be vevewrsed for insufficent
avidence where, viewling the evidence in a light most
favorable to Lhe sState, no rational trier of fact
could have found the elements of the crime &ﬂt@bliﬁh@d
bayond a reasonable doubt, Hundlay, 126 Wn.2d at 421
~-22. "[Tlhe reasonable doubt standard 1s dispensible,

for it 'impresses on the trier of fact the necassity



of reaching a subjectlive sbate of certlituds on the
facts in issue,”' Id (quoting Winship, 397 U.8. 264),
In th@ end, whather Willis possessed the gun
rRsSty on guess, &p@&ulmtimm; or sonjecturs, which is
ingufficient to prove the fact of poszesslon mmdmr |
a sufficiency of evidence standard, Colquitt, 133 Wn,
App., at 796. YNo reagonable trier of fact could rsach
subjective eariitude on the facts at isszsue here,”
Hundley, 126 Wn,2d at 422,
Willis's unlawful firearm conviction must

therafore be reversad and the charge dismissed with

prejudice, State v, Devvries, 149 Wn,2d 842, 72 P.3d

748 (2003) {setting forth remady whers insufficlent
avidence supports coaviction), The prohibiltion against
double jeopardy forbids retrial after conviction ia

raversed for insufficlent evidence. State v. Anderson,

96 Wn.2d 739, 638 P.24 1205 (1982).
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B, CONCLOSION

Por the raasons set forth, Willis regquest
raversal of the conviction, i dismliasing count I
with prejnice. Willils furtharAr@qu%st ramand with
an order to strike all court Qrdmrwd a@nditienaAaa
a rasult of this conviction,

DATED this 11th day of Saptember 2013

Raspectfully Submitted,

8IR REGINALD BELL, SR.,
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i NP 4%/
271 / ANTONIO WILLIS/APPELLANT

Coyote Ridge Corraction Center
Post Offloe Box 759
Connall Wasghington 99326
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Case Name: STATE V. JEFFERY WILLIS
Court of Appeals Case Number: 44414-3

Is this a Personal Restraint Petition? Yes No

The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: ____
Answer/Reply to Motion: ____
Brief: __Statement of Additional Grounds
Statement of Additional Authorities
Cost Bill
Objection to Cost Bill
Affidavit
Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: _
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Maria A Riley - Email: maria@washapp.org



A copy of this document has been emailed to the following addresses:

PCpatcecf(@co.pierce.wa.us



